/Appeal court orders Ottawa.
to amend Indlan Act

By Steve Mertl -
: ;THE CANADIAN PRESS

'VANCOUVER — The B.C. Court of'j
_Appeal has given the federal govern-
ment a year to amend sections of the

Indian Act it says violate equality pro-
_visions of the Charter of Rights.
In a unanimous ruling issued this
‘week, the court found that two sec-
tions of the act continue to discrimi-
nate against aboriginal women who
‘married non-aboriginal men and, cru-
cially, their children when it comes o
conferring Indian status.
_ The ruling potentially could affect

, thousands of peeple ‘who may be en-
~titled to claim Indian status and the fi-
__nancial benefits that status confers.

Lawyer Mitchell Taylor, who act-

_ed for the Department of Indian and

Northern Affairs in the case, said Tues-
day the government has 60 days to de-
cide whether it will ask for leave to
appeal to the Supreme Court of Can-
ada. - f
The B.C. Appeal Court found that
1985 amendments to the Indian Act de-
signed to conform to the newly minted
Charter's equality rights actually dis-
criminated against some people who
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should be able to claim Indian
status. :

The legislative reforms
were supposed to end sex dis-
crimination under Section 15
of the Charter but the compli-
cations of maternal and pater-
nal lineage, inside and outside
marriage, made it a difficult
job. :

The court found that com-
promises reached in the
amended Indian Act to pro-
tect those with Indian status
and others who'd regained it
ended up creating further dis-
crimination.

The ruling stems from a
longstanding dispute involv-
ing Sharon Mclvor of Mer-
ritt, B.C., and her son Charles
Grismer.

Mclvor lost her Indian sta-
tus when she married a non-
aboriginal man. After the
Indian Act was amended in
1985, she applied for rein-
statement for-herself and her
son, a process that ended up
taking 20 years.

Indian status opens the door
to a range of entitlements, in-
cluding extended health ben-
efits, money for education and
exemption from some taxes.
The court also found there are
intangible benefits, including
acceptance in the aboriginal
community.

Mclvor and Grismer chal-
lenged a provision that barred
Grismer from passing on In-

dian status to children that he
had with his non-aboriginal
spouse.

Before 1985, if two gen-
erations of status Indian men
married non-Indian women,
the next generation lost its
Indian status at age 21.

With the 1985 reforms,
that generation's Indian sta-
tus was reinstated for life but
Mclvor and her son were not
covered because she was a
woman.

“While the legislative
schemes are complex, the
complaint is essentially that
Mr. Grismer's children would
have Indian status if his Indi-
an status had been transmit-
ted to him through his father
rather than through his moth-
er,” Justice Harvey Grober-
man writes in the judgment.

Although it puts the on no-
tice, the Appeal Court ruling
struck down the more expan-
sive elements of the original
B.C. Supreme Court decision
that spurred the government's
appeal.” :

The lower court ruling
gave the government no time
to implement changes before
the law's unconstitutional
sections were voided.

It also would have granted
Indian status to anyone who
could show that somewhere
in their family background a
woman lost Indian status by
marrying a non-Indian.

The Appeal Court imposed
the one-year timetable to

amend the law and narrowed
the lower court's multi-gen-
erational scope.

It's not clear how many
people could be affected,
said Taylor.

“It's something that is still
being looked at. (It) could be-
several thousand but can't be
more specific than that at this
point,” he said.

The NDP's aboriginal af-
fairs critic urged the govern-
ment to drop any thought of
appealing to the Supreme
Court and move quickly to
eliminate the Charter viola-
tions in the law.

“Given that the judges
said that, I would say that
it's incumbent upon the gov-
ernment to act,” said Jean
Crowder, MP for Nanaimo-
Cowichan on Vancouver Is-
land. :

Crowder was also con-
cerned the case did not
address the so-called second-
generation cutoff contained
in the act. It means children
of mixed Indian and non-In-
dian parentage and grandpar-
entage do not have status. It's
a ticking time bomb for sur-
vival of First Nations, she
said.

“That's the one where un-
less you continue to marry
status, if you marry out and
your children marry out, their_
children won't have status,”
said Crowder. “You end up
with assimilation by the back
door.” :
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