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OJ Group partners Ljuba Irwin and Roger Obansawin are readying 
an income tax test case to determine the extent to which exemptions 
apply' to natives working off the reserve. 

would have to pay income tax for 
that ponion of the time he spent 
working off reserve. 

The high coun disagreed with 
that narrow interpretation, howev­
er, and a precedent was set 
enabling legitimate employers sit­
uated on reserve to ' employ people 
and have ~m work off reserve. 

Expanding on that notion fur­
ther, if any of those people hap­
pened to be status Indians, argued 
Mr. Obonsawin and his lawyers, 
then they should be eligible to 
receive a tax-free salary through a 
reserve-based company -- no mat­
ter where they worked. 

It is this last Indian Act 
Exemption for Employment 
Income Guidelines paper, distrib­
uted in June of 1994, which ~r 
Obonsawin and his lawyers have 
taken exemption to. In panicular, 
they object~ sections of the poli­
cy which apply to organizations 

. like Indian friendship centres, 
where many if not most of the 
employees are native status 
Indians, are working for the bene­
fit of other native people, and may 
even have a house on a reserve 
which could contribute to the 
requirement of residency, but do 
in fact not qualify because they 
"live" off the reserve. 

. Unlike the Assembly of First 
Nations employees and other 
native people working for similar 
provincial, regional or ~bal native 
organizations, who do qualify as 
tax. exempt in this circumstance, 
friendship centre employees are 
deemed to be taxable because their 
income is judged to be insuffi­
ciently connected to a specific 

have to go off for services like 
school, and then they come back. 

"The most imponant thing for 
the government to consider is 
whether people are staying cons 
nected to their communities," she 
says. 

It shouldn't be too difficult for 
the government to determine if an 
individual is still connected to 
their community or not, Ms. 
Pinder asserts, 1?,ut she docs allows 
that her legal strategy is to argue 
for a return to a simple set of 
g·uidelines baseg on the 
Nowegijick decision, w~re it is 
just a question of a) Is the person a 
status Indian? and b) Is the compa­
ny they're working for based on a 
reserve? 

"The test should be simple," 
·she says. 

"But if the government is going 
to make it complicated, if they're 
going to look at these connecting 
factors, then at least those · con­
necting factors ' have to be real 
ones, ones that make sense to the 
natives themselves and not just the 
ones that are convenient for the 
"ureaucracy." 

"The main point is that if 
you're connected to your re~rve, 
you should have the benefit of tax 
exemption." 

That kind of a decision would 
be great for her client, Mr. 
Obonsawin, who is accusing 
Revenue Canada bureaucrats of 
going back on a promise they 
made in January of 1995 to hold in 
abeyance the tax files of his clients 
until a definitive court decision 
was reached. · 

"We had an agreement from a 
deputy minister!" recalls Mr. 
Obonsawin incredulously. He was 
one of the principal organizers of 
an occupation of a Revenue 
Canada office in downtown 
Toronto in December of 1994. In 

the beginning of 1995, h~ says he and she lived on reserve, fulfilling 
rece.ived a ·signed letter from the connecting factor criterion 
Deputy Minister Pierre Gravelle even though the actual hospital 
stating that Reve_nue Canada was located off the reserve. 
would hold his clients files in She lost her case initially in a 
abeyance until the case was decid- lower court but later won on 
ed. appeal. Of importance ta. Roger 

"We certainly feel if they made Obonsawin and 01 Group clients 
an agreement, it is their fiduciary is the fact that Revenue Canada 
obligation to stick to it." decided not to appeal ~his case. 

"But now they're harassing They had a limited time to do so 
people and making their lives dif- and did not, so the precedent 
ficult," alleges Mr: Obonsawin . stands. 
"They're freezing peoples bank "So we're saying now, with 

.accounts and harassing them at Foister, it'.s already settled, that we 
home, just trying to wear them don't need to go to court. · 
down so they'll get fed up and "All we really need to do is 
walk away from it. negotiate the guidelines, but they 

"It's a constant battle trying to don't want to do it that way." 
get Revenue Canada to coopemtc. Ms. Pinder believes the Foister 
We've got clients who want to decision has sent the message that 
fight, who may be married to non- there is more to {he question of 
natives, for example, but still deciding income tax exemption 
beli~vc in their right. that simply asking where docs the 

"But then they go after the person live and where is the work 
spouse and try to make them pay performed. 
the tax. Well, you can see how that "A purposive approach 'asks, 
starts the marital discord within What is the purpose of the exemp­
the family and leads to all son of tion? The purpose is to protect 
other problems. · native people who are living as 

"They know what they're doing native people, and to protect their 
and that's why they're doing it, try- propeny. 
ingtowearpeopledown." "In Foister, the purposive 

Both Pinder and Obonsawin approach is to ask whether the 
have taken comfon in a Coutt of work is for the benefit of native 
Appeal case last year involving people. The guideline just says, 
Marianne Foister, because they Where do you work. Foister says 
feel that case has important impli- it's not simply where you work, it's 
cation for their own upcoming does your work support native 
coun fight. communities in their endevours? 

Ms. Foister is a status Indian "So we're moving away from 
from the Norway House Fh'st just a straight-line approach," she 
Nation in Manitoba. She was says. . 
employed as the administrator for An Ontario Court judge has 
the nearby Norway House Indian given Pinder and her Revenue 
Hospital, located off the reserve Canada counterpart until next 
but serving the reserve population. · week to come up with a mutually 

Her income was being taxed . acceptable statement of facts and 
and she decided to take her case to an agreement on the points of law 
court, arguing her work was for they wish to argue so the c~ can 
the betterment of Native people get underway as soon as possible. 

This combination of employ­
ment innovation, legal challenges 
and subsequent court decisions, 
combined with employment trends 
that favoured natives willing to 
move off the reserve for higher 
paying jobs, have allowed Mr. 
Obonsawin and his company to 
flourish. He now counts some 500 
clients in his native leasing sub­
sidiary, Native Leasing Services -­
and there are other such services 
run by other companies, too -- all 
of whom are taking advantage of 
what Revenue Ccblada is now call­
ing a loophole, enabling. them to 
work off reserve tax free as long 
as the company that is leasing 
them, like the 01 Group, has its 
head office located on a reserve. 

reserve. ..-----------~-----------------------------' 

Needless to say, the govern­
ment and Revenue Canada have 
not taken all this lying down. They 
have SQught to develop guidelines 
within Revenue Canada, with the 
suppon of the Justice Department, 
that limit these rights through what 
are called 'connecting factors'. 

These connecting factors 
attempt to distinguish o~ quantify 
various levels of residency or 
'connectedness' to a reserve for the 

· purposes of establishing whether 
a certain individual should be tax­
exempt or not. 

In general, the two ends of the 
spectrum are native people work­
ing and living on reserve, who are 
tax exempt, and _native people liv­
ing and working in the commer0 

cial sector off the reserve, who 
must pay taxes. For the vast grey 
area in between, there are The 
'Guidelines. 

Leslie Pinder, a partner at 
Mandell Pinder, the BC law firm 
representing Mr. Obonsawin, is 
eager to launch a test case to 
establish the va!idity of some of 
these connecting factors. So eager, 
in fact, that they've been trying to 
get acase to coun for the last three 
years but have been stymied, they 

. say, by government lawyers and 
Revenue Canada-bureaucrats who 
don't want to go to court just yet 
because they afraid they're going 
to lose. 

She argues that these connect­
ing factors are arbitrary in nature 
and that the government is trying 
to intensify · the differences 
between those Indians living on a 
reserve and those living off; to in 

· effect' undermine the rights of 
natives once they step off the 
reserve. 

"The guidelines focus on where 
the person lives and where the 
work is performed," Ms. Pinder 
explains. "Canada .wants to make a 
distinction between those that live 
on and· those that don't 

"We're saying that native peo­
ple live on the reserve sometimes, 
and sometimes they live off. They 


