
, anadian natives want the· 
l ·-

O'ITAWA-When the Mohawks of Akweaasne 
devised their own propo,ed judicial code, the 
ultlmate punlahment was the turning over otna­
Uwa to the ""white" IJlfem. 

:That explains a lot about how natives view 
t.19 juatice system and why they want their own. 

'Ibey don't trust the British-based advenarlal 
fPProach - with Its European values and focus 
on lncarceratlon-to provide justice to Caneda't 
12 million aboriglnal people. 

There are only a hand.M ot native jwtae, ln 
Canada asacl about 100 of Omwta'a 42,685 prac­
U.,tlnc lawyen are aborlglna1 people. 

The traditional native justice system, which 
exlsted long before the French and the English 
6attled lt out on the Plains of Abraham, didn't 
even acknowledge lmprlaonment u a method or 
.-11nc with conflict 

But today across Canada, natives are behind 
ln numben often startlingly dispropor­

HNmalte to their percentage of the total popula-
&ion. 

"The notions ot crime and punishment (among 
clna1 people) were and continue to be pro-

1c;,undly dift'erent than those of Euro-Canadian 
:pctet,,- says Alan Grant, an Osgoode Hall law 
_profe~r, who recently chaired a justice review 
-CODcemlnC reaerves In northem Ontario. "Im­
)rllonment wu never uaecl u a form ot punlah-
11181lt." 

Crimea were seen u a hurt against the com­
munity. A justice system emted to foeter aoelal 
harmony because of the lnte~-­
people ln a relatively small ~ and pthel'­
lng society. 

"It Cthe native justice -.....> pJacecl 
more emphula on modifying ~ bebaYI 
than OD penalizing WfOD1'4108J8 for 
mladeeda," the New Saugeen HatlCll otno,rtJMallll 
Ontario said last year In a aabmkston to Grant .. 
committee. "Counselllng, therefore, WU far JD01e 
Important than punlahment. Punllhmem. la IIOt, 
was often only a lut resort." 

Everyone - aboriginal leaden, natbe lawy­
ers, federal and provinclal government~ .. 
legal experts - recognizea that aometblnC • 
be done to reduce the over-representatloQ otaa-
1"88 tn prilOD. 

Greater ffexlblllty 
J3ut the road tolrard aolutlom bu ~ 

nable forks. At one turn, ~ leaden. na­
tive lawyers, even the Canadian Bar~ 
talk ot a separate justice system. However, tile 
tec1era1-.cwernment'1 preferred route Is toetieate 
sreater ftexibllity within the eonventlonal leaal 
iptem. 

Natives feel that conventional legal system too 
often falls them. And recent lnqulrie1 Into the 
treatment ot natives· within the juatlee Qltems 
of Nova Scotia and Kanltoba have ralaecl"1lolll 
..-Uons for them. . 

"Indian nations should bave the freedom to 

codify tfii1r own liws to app an 
their people ln their own ~" says lawyer 
OY!de M~. a lfanltoba regional cblet "It's 
uP '° them what ~ or system they want to 
develop." 

Native leaden Oftell speak ot tollowlne the 
example of the UnlWStiles, where tribal courts 
areeommon. 

About 1'10 ot 300 btbes In the United States 
nowba'fe nch couru.Modelled on the American 
IIC&l qstem, the comta are ,c,meti-mea criticized 
aa refteetlne ~ American values, but it's an 
Improvement an what_... Jaere, -, Canadian 
native law,en. 

Amerleall trlNI COU$...,S,'7.Jaw OD resenea, 
but natives wbo OOIQlllt edma off the reserve 
are generally aubfed w ... ml federal law. 
Many tribes have clvll-. crlmlna1 ~ea, cblld­
ren's codea, huntinc 11'1 ftlhlnc codea, domeatlc 
codes, wl1h ~ ~ tndltlonal cu. 
toms and belief& 

Major crimes IUCb u ~ robbery and 
murder are CCllllidered capltal crllDel, dealt with 
In the tedera1 .,.., 

Mercredl and many other aborlglnal leaden 
here believe ewm tbeae kinda of crimes should 
be bandied ln the native juatlce system. 

Sentences banded down bJ tribal courts 
"aren't neceaarily IOinc to be leaner, but they 
may be different," -,. Shin Imai, a lawyer with 
the Ontario attorne,,teneral, who spent 10 years 
worldDC tor Indian bands ln Ontario. 

Tbe federal govemment'a position on the con­
cept of a aeparate justice system seems mired ln 
semantics. On the one band, Prime Minister 
Bdaa Mulroney and hia justice minister, Kim 
Campbell, reject categorically the development 
ot an entirely separate justice system f'or aborig­
inal people. On the other hand, their senior 
bureaucrats don't rule out the establishment or 
tribal courts OD reserves. similar to the U.S. 
model. 

The federal govemment appean open to 
10methlnc "separate" u long u lt links Into the 
broader Canadian legal l)'lt.em. 

Campbell hu suggested the conventional sys­
tem be reformed to maJre room tor the values of 
consensus and community healing that charac­
terize the traditional we.vs In which aborlclnal 
communities have dealt with conflict. 

And federal and provincial lnatltutlons have 
already begun doing that. 

Ceremonies permitted 
They now permit native Inmates to engage reg­

ularly In spiritual and religious ceremonies. auch 
u aweatlodgea. And Ontario now bu pilot p~ 
jecta ln two remote native communltlea, wbere 
elden play advisory roles ln sentencing IIUl&ten 
ln the provincial courts. 

But the federal govemment la tl7lni 
suace, lnpart. the concems ofD011l-llllMailllill~ 
11111 who often ask why aboriOOfll 

al· 

more lenient ...._.tor 
11111nea auch • rape or murder? 

ouldn't that be contrary to the 
.«11aut, proYlaioaa all Canadi­

are guaranteed under the 
Charter of' Rights and Free­

oma? 
Native people argue they are 

ot just another ethnic group. 
., have never relinquished 

lhelr right to covem themselves, 
ey argue. 
The Canadian Bar Aaaocia­

llon, ln a 1988 report called Lock­
Up Natives In Canada, ar-

ed separate native justice sys­
tems would not be open to 
hallenge. A aection of' the 

Charter protects any law which 
, u its object, the ameliora-

ion of conditions of' disadvan­
~ed individuals or croups, in­
cluding those disadvantaged be­
ause or race. 

"One of the principal reasons 
for considering aboriginal jus­

ce systems is that the existing 
riminal justice system bas 
reated a condition of disadvan­

e, particularly in terms ot the 
umber of' native people in 

da'a prisons," the report 

No uniformity 
Lawyers, native and non-na­

ve, argue there la no uniformlt, 
f' sentencing In Canada anyw-.y. 
dividuals often receive diff'er-

nt sentences- sometimes radi­
cally different sentences - f'or 

e same crime. 
Yet aboriginal leaden and 

ovemment officials see flaws 
th the American tribal courts. 
For example, native lawyers 
Canada favor a different ap-

roach toward crimes com­
tted off the reserve. According 
Roger Jones, put president or 
e Indigenous Bar Association 

f Canada, native offenden in cl­
es should be given the choice 
r being transferred to a tribal 
ourt f'or trial. 

"In C".anadla law, an accused 
apply tor a change of venue 

there's nason to believe he or 
won't ac a fair trial ln the ~· 

the~tarlo N\t~ 
Secretulat, sap, loet,Ucatly, 
that may be a problem. 

"When lhere's a victim in­
volved, that victim hu a right to 
watch the proceedlnga, that vic­
tim la often a witness. Ifs a ques­
tion of' accesalblllty to the sya­
tem. 1bat'a why we have local 
courts, to address community 
disputes." 

No barrier 
The prospect of problems ls 

no reason not to act, says Imai. 
"Once the political will la there, 
the technical stun' ls no barrier . 
It's merely work f'or a lawyer be­
hind a desk." 

Ronald Worme, president of' 
the Indigenous Bar Aaaoclation 
or Canada, says it's likely Indian 
bands will develop different 
kinds ot justice systems. 

"There lsntt going to he. me 
worked out a propoaed code. It 
includes three major categories 
of' offences: crimes against one 
another, crimes against the com­
munity and crimes against na­
tw:f,. 

The offence would be heard 
by a tribunal of'justlcea. 1be sen­
tence must be reached by con­
sensus. During the process, both 
the accused and the victim 
would have an opportunity to say 
what they would consider a just 
resolution. 

Punishment tor the most seri­
ous offences, such u murder, 
carries the moat serious sen­
tence. Banishment ls the ulti­
mate punishment. 

"If )'OU are banished, )'OU can 
never go home again. You are no 
longer considered a Mohawk," 
says Joyce King-Mitchell, justice 
or the peace f'or the Mohawk 
court. 

And banishment can include 
being turned over to the authori­
ties or New York State, Quebec 
or Ontario, or to the federal 
authorities ln the United States 
or Cane~ 

For ..., ~ 
~!IIM could be 


