A friendly look at ©opyright in small archives 
What is copyright?

Simply put, copyright is the right to copy. For our purposes we could expand it to say that having copyright gives you the sole right to reproduce and to control the reproduction of a work, or a substantial part of a work, in any form. That means the owner of the copyright gets to decide who should be allowed to reproduce the work and under what conditions, and to profit from it if s/he should decide to. He/she has the right to refuse reproduction. 

Who should have a copyright policy?                                 

· You should have a copyright policy if your volunteers or employees produce anything for your organization:

· Articles

· Books

· Leaflets

· Sound or video recordings

· Oral histories

· Photographs/slides

· Presentations 

· if your organization has a Web site, especially if you have

· your own text and photos, graphs, etc.

· materials created by others

· if you upload photos, clippings, books, etc. to OurOntario

· if you set up displays at your meetings or in malls, libraries or any public area

· if you photocopy materials for researchers or for training sessions

· if you engage students to work on projects for your organization

Why have a copyright policy?

· to protect your organization from the possibility, however small, of reprimand or even prosecution

· to protect the reputation of your organization

· to have consistent procedures in place for copyright matters

· so you can license your organizations works if that is what you want to do

Isn’t a copyright policy a waste of time for small organizations?   
· No. Even small organizations should be aware of the law in order to avoid pitfalls. 

· Activity on the Internet means materials on your site may be copied while at the same time you are very likely to copy materials that are protected.

· While the risk of using others’ materials on a small scale may be slight, copyright is as much about moral rights as risk of prosecution. Honouring copyright is simply the right thing to do.

Isn’t copyright complicated? I just don’t want to be bothered!
· Yes, but that is not reason not to try to learn as much as you can about it.

· There are some simple, basic rules that cover most cases.

· A clear policy with consistent responses prepared ahead can help simplify things.

· A binder of legal copies of guides put out by government offices, universities and copyright lawyers, and including links to copyright Web sites can be consulted when necessary.

· Bookmarked links to government Web sites help you to keep up-to-date with changes.

What are those simple, basic rules?

· The public domain rule:

· Works created before January 1, 1949 are in the public domain automatically.

· Once an item, whether documentary, photographic or sound recording is in the public domain it remains there forever.

· Anyone is free to reproduce, in any manner, anything in the public domain.

· Even though public domain material is used in a copyrighted book, e.g. Gary Evans’ books, the same, original photographs used remain in the public domain.

· The simplified rule of “50”:

· Most works created after January 1, 1949, enter the public domain 50 years after December 31 of the year the author/photographer died.

· For federal or provincial records copyright expires 50 years after the date of first publication.

· For sound recordings and oral histories it expires 50 years after first fixation.

But it’s not all that easy, is it?

· Some things are more complicated—be sure to consult a detailed copyright aid:

· For unpublished personal manuscripts or records of an organization there are several complicated rules for those whose authors died pre 1999.

· Remember that for photographs, even commissioned ones, the 50 year rule applies to the life of the owner of the original negative, not necessarily the photographer. If that owner is a corporation(e.g. a newspaper), the term is 50 years from the making of the photograph.

· When the author of a work that is protected for the life of the author is unknown, the copyright remains in place for whichever come earlier:

· 50 years after December 31 of the year it was first published, or

· 75 years after December 31 of the year it was first made 

· Films and video have a whole set of complicated rules.

· Music has its own rules.

Who owns copyright in a work?

· The creator of the work normally owns copyright in it. Since copyright will last for another 50 years after the creator dies, his or her heirs will hold it until them.

· For commissioned photographs, the person who paid the photographer to take the picture owns the copyright (could change with upcoming legislation) unless there has been a contract made specifying the photographer as copyright owner.

· The organization that employed the photographer unless there has been a contract to the contrary. This does not apply volunteer situations.

We own the materials in our collection. Don’t we own copyright too?

· Maybe. Most archives (and all should) use a donation form that states that the donor gives up all rights including moral rights and copyright to the material. 

· The donor may have refused this part of the arrangement.

· Special note should be made of such a situation so errors are not made.

· The donor may not have owned copyright in the material and thus not be entitled to sign it over to the archive.

· The person receiving the donation must take the time to explain this section of the form and ask sufficient questions to ensure that the donor has that right

· Happily, much of the material entering an archives will be pre-1949 and in the public domain.
Can copyright ownership change?

· Yes.

· When donating materials to an archive, museum or library, copyright, if owned by the donor, is normally signed over to the institution.

· Anytime there is a contract made signing over rights to someone else.
How do I find out who owns the copyright?
· Ownership depends on the type of work—photo, published or unpublished book, etc.

· In a published work the name of the copyright holder is often printed at the front. If it is unpublished, the author or creator of the work is probably the copyright holder. Note that rules regarding copyright in unpublished works can be complicated.

· If the work was created by a person or organization near yours, contact them to see whether they can provide the copyright information

· Check to see when copyright for the type of work you are looking at expires.

· If it has expired, the work is in the public domain and you can use it freely.

· If it has not expired, you will have to obtain permission to use it—for instance, to copy it or to post it online.

What if I can’t find out who owns the copyright?

· Basically, don’t use an item where you can’t find the copyright holder but—

·  Assess the risk of using such an item. If the risk is small, e.g. you are not going online or the use will be for use for a group within your organization and will not involve others, you may consider using it, but only if you can show a real effort has been made to find the copyright holder.

· If you are posting to OurOntario, or elsewhere on the Web, you may use the material if you also provide a statement that copyright is unknown. This should be done only after every possible effort has been made to determine who the copyright holder is.

· Use an alternative item where you do know the copyright holder.

· For text, make a new document incorporating the ideas of the original. Ideas cannot be copyrighted.

· If you only want to use a small part of a document it will fall under “fair use” and is permissible.  

(
NOTE: The author of this guide is not an expert in copyright law and has completed only one short on-line course on the subject. This document cannot be considered authoritative and its information should be confirmed by consultation with reputable sources such as:

Copyright Board of Canada: 

· The Copyright Act and Regulations:   http://www.cb-cda.gc.ca/act-loi/index-e.html
· What’s New: http://www.cb-cda.gc.ca/home-accueil-e.html  

· For unlocatable copyright holders: http://www.cb-cda.gc.ca/unlocatable-introuvables/brochure2-e.html 

Canadian Intellectual Property Office (CIPO) http://cipo.gc.ca  . They have a booklet entitled, A Guide to Copyrights (Ottawa: Industry Canada, 2000)

Creative Commons: 

· General http://creativecommons.ca/ 

· Public Domain Flowchart http://www.creativecommons.ca/blog/wp-content/uploads/2008/04/pdregistryca-pd_flowchart.pdf 
Copyrights.com: http://www.copyrightlaws.com/copyright-qs-as/copyright-questions-answers/ Lesley Ellen Harris’ copyright blog

Lesley Ellen Harris, Canadian Copyright Law, 3rd ed. (Toronto: McGraw-Hill Ryerson, 2000)
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