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Separation agreements upheld

family

Hecent changes in legisiat-
jon governing separulion and
divorce, including the increas-
ed tendency of divorce courls
1o uphold the terins of legal
separation agreements, were
the prime 1opic of discussion al
a legal seminar on family law
staged last Wednesday in
Georgelown,

Sponsarcd by the Halon
Hills Legal Afd elinic and the
Toronlo Community Family
Law-clinic, the seminar featu-
red poanclist-lawyers Mike
Hetler, Gord Chapman and Jo
Ann MeMillan, all of whom are
in praclice legally.

Abonit 25 interested residenls
woere on hand at Knox Presby-
terian Chureh hall ta hear the

panclisis state the facts and

lemd advice on the advantages

of separamtion aprecihenls,

problems assiwiated with the
division of property and ong-
o support payments and Lhe
custudy of children,

LEGALLY-HBININNG
. Legollv-binding  separation
agreements, Mr. Heller explai:
ned, are Canauda’s answer to
the **judidical separation™

conunonty gramed by US.

courts. While separation inthis
country is still very much a
matter of personal choice and
requires no court approval in
mosl cases, he said, it Is
advisable fo consult a lawyer
i have a separation agree-
menl drafied.

1f such an agreement is Lhen
co-signed by bath husband and
wife, Mr. Helier said, the
terms of the separation - inclu-
ding child and spouse support,
acivess to children, assumption
of debts and the divislon of
property - can be legally eslab-
fished and adherence
adherence o those terms by
both parties can be enfurced.
The document has much the
same funclion as the “decree
msi'" issued by divoree courts
if and when the couple decides
o disseive Their marriage.

Mr. Helier described the
sCparatien agreemenl as a
‘worthwhile alterpative to dive
orce, which necessitates leng:
thy., complicated and oflen
painful -courl confrontations
with the spouse and still does
not puarantee a satisfaclory
resolution of the issues ol
hand, |

Entering into a separation

agreement, however, elimina-
tes the need for any bostility
between the marriage parin-

ers by having lawyers for cach .

spouse work oul the terms off
lhe agreement on lheir clients™
behall, 1t is mosl important,,
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Arca lawyers Jo Anp McMitlan, Gord Chopman (centrel

and Mike Heller had advice and opinfons pbout oll facely of

family law, and partlcularly the legal aspeclts of separativn and

Thougn, o be open o compro-
mise while the agrecment is
being drafed, Mr. Heller
stroused.

HEASONARBLE DEMANDS

“A Rl ol clienls come Jook-
ing for the moon." he said.
*[1's one of the dutlies of your
lawyer lo make sure the clienl
is reasonable in his demands,
because if the agreement
doesn’l ger signed, yvou're just
wasting your time,™

~ Lawyers, Mr. Heller said,
are the "bullfers” for the iwo
marciape partners while nego-
tiations on the agreement, inc-
luding proposals and counter-
praposils, are underway.
Usually, the lawyers will ask
ihe husband and wife ai the
oufse! whether spme commun-
icalion between them is st
possible so thal some lerms of
the agreement can be person-
ally and mulually resolved, he
added.

Mr. Heller advised the reeip-
ient of o proposed scparation
agrecment to consull a lawyer
as well, since the drecument’s

Irue infentinns may be hidden

Ly its “legalese.” And onee the
agreement is signed, he warn-
ey, be careful nol 1o breaceh the
contract, or vlse you will be
open fo suil,

Mr. Heller siated that the
agreemoent could form the bas-
i5 for the decree nisl if the
separalion is ullimately laken
1o the divorve slage. 1T 1he
judge of the divoree courl
constders any par! of the sepn-
ralion dfreement uncensciaon-
able - that s, unfair 1o eilher
party - he will genecally sirike
i down, Mre. Heller said.

A separation  agreement
prowvides a measuse of ceriain-

Iy and allows people fa separa-,

te with some sense of dignity, ™

. he s,

According o Mr,  Heller,
recenl revisions to the provin.

[ome to [lnnch
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cir's Family Law Reform Act
will witness an inercased tend.
ency on the part of diveree:
Contrts feeallach more weighl to
sepdration agreements when
considering the terms of div-
ored selllements,

Soott, he said, sucly agroee-
ments will probably be, “quite
hineing. "

PROEPERTY DIVISION
dssues ol properly divisien
and possession constitule the
main.thrust™ ol the Heform
Act, Mr, Chapman added. Re-
cently, divarce couris have
bepgun requiring both marriage
pariners 1o fully diselose therr
personal and  shared  assets
and  eutline their means of
supparl. i

This  “imporiant  change"”
Mr. Chapman  said, is of
particalar benefit 1o the wile,

Jwho was alt lon often left “in
dhe dark™ as fur as her hgs-
hand’s nssels were concerned

previously.

Generally, he oxplained,
nssels thal are aequired by the
couple during 1heir nmarriage
and are reparded as being
matuadly-owned are “poaled™
for purposes of division, In
some cases, he concededd, such
possessinns are hard to define
and, at those times, liligalion
miry be pecesstlated, Rusiness
assels acguired by cither party
during the marriigle are not
subject 1o division between the
husband amd wife, Me. Chap-
inan staled

In dividing up o couplt's
properiy, Mr. Chapman said,
the court may vary fron the
accephed guidelimes i order 1n
ensure ! both parties are
reasonably secommndated.
Among the Tactars that will be
taken inlo consideration,  he
sard, are the extent of assels
maned by both parties, ther
respective needs and  1heir
children's needs, the assets
eithey party brought into their
marrluge and 1he nlure abih-
Iv of cither party to became
seil-supporting.

Lioness

Club

News

By MANCELLA NEELY

If you haven'l seen or heard
anrything from the Georgelown
Linness Club megbers its he
ciause they are all busily as.
seanbling their partion of the
annusl sama claus parade.
“I1*s 0 lat of work bal we're

dotng il furthe little ones™ says

chairman, Joan Irwin, Walteh
for her efforis s Sat, i e

parade, ;
© Since Sepr, the girls have

loken an o fosler child, backed
a juvenile hockey team o an
are strangly supporiing  our
Hallen Hitls " Meals on Wheel”
Program,

Ruth Pollogs, from Meals on
Wheods, recently wisited the
chuly and explained the eatire
pperalion including (he many,
many voiunteer lwours bebind
the scenes, She Bas been saics-
ting supporlt from all  loal
sepviee chubs, determined (o
keop thls, much needed, serv-
ice availnble, Mrs, Pollous
explained how meals hroughl
in keep many elderly people in
Hieir own homes  in’ cibes
whire, unable 1o shop o
cook, they would have 1o go
inlo nursing homes.

Community minded ps They
are, e girls are still (nllowing
the progress of Georgelown's
own celebral palsey  child,
Toedd Elis. lic is responding
well to his lheropy program
and is able to ¢ pend ane hour #
day in schoul this year,. "Todd
can always count on our sup
port,"” say Ihe Llanesses.

law seminar is told

divoree, ready (o share with abeut 20 interesied resldents who

aitended Lt Wedneaday's seminar in Georgetown,

part of o

series of dlscusslons presented by the llalion Hllls Legal Ald

Clinie.

415, MeMitlan cutlined some
of The eligibilily requirements
which marricd persons masl
moeer in erder toe apply Tor
divorer. Among them, she said
are residency in Canada {for
the vesir previous and in Onlar-

o For e ananths prior 1o the.

applicalon.

TWOUCATEGORIES

{sroumls for divoree lall into
wir calegories, Ms, MoeMillan
explained. Mistrimonial offen-
cos such as adullery, eruelty,
rape afmd Bomosexualily, are
termed Ll grovnds™, while
“nio-Taull grounds'” are compr-
isedd of such [xetors as separa-
Lindt steanming froms deserhon,

After throwe years of separal-
ion, he said, the marriage
partner whe has been deserled
can gty for o ne-faull divor-
o The pariner who does The
deserting, howeyer, muast wail
fivee years. The exception o
the rule involves  cases n
whivh the spause’s wnreasarn-
able  behaviour during  the
inarringe  forces e other
party o desert, In that inslan-
ce, the offending spouse is i
construcive desertpom.”

Alcoholisin or  pross “drug
addicition en the part of cither
spouse can be consiroed in
RISELEE Cs e ity cruehy and thas
grinds for a Tault divoree,

Avcording to Ms. MeMillan,
the divoree process can lnke
anvwhere fronm Twes munths to
{sve vears ta hopliee, depend-

ng primarily on whelher or
net children are involved anl

whelher the couple 15 agreed

iy The terms of their seltle-
e

[ the mearciage his prodoe-
el children, she said, the par-
ents must abtain an official
guarcdian’s repart through the
provingial governmenl which

{Herald pholo)

it conlliels are revealed in the
couple’s approach o divorce
settlement, may lead 1o an
investigation.

A three-maonth wail is requi-
red between the time the court
issies its deeree nisi and the
Nl “deeree absolute.” The
perrioed can only be abbrevialed
when wne parly wishes lo
Fe-BHEIFCY sumeone clse imme-
tiately, but good reasons, of
vourse, musl be presented.

There 18 no whjective way of
testing allegations of mental or
physical cruely, Ms. McMillan
acdvised. Judges are always
“very coarciul” abouw! granting
diverees on thuse grounds.

"ROVE PARTY

To estublish that adullery
s been comanitied, she add-
el the spouse seeking divoree
must  prove that the other
party hid both the "opportuni-
tvand the inclination' 1o do so.

The 1werms of seltlement set
aigl in the court’s decree nisi
can heallered afier a period of

e, Ms. MeMillan sald, if

cither party can firmly prove
it 1hose lerms have become
unfair. She puinted out that it
is wisetostate in the terms the
period of time thal ¢hildren
miust  be supporied by lhe
pariner 1 whom that task is
charged. Hecently, she exp
Liined, case Faws has extended
Ihe age: limit fur support of
children lo age 21, partlcularly
where furthering the child's
cdueatwon is a factor,

The terms of divorce ailso
stipulile the lncation of resld-
ence and Nlesilve which the
designated custedian of the
children has selected. The
olher parly is simply granted
access, under conditions also
sel oul-in 1he decree nisi.

Ms.
thal women are usually grant-
el custody of chitdren because
they generally have spent

more lime with thent. There 15
i tendency now, however, lo
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McMillan admitied

grant cusiody 1o the father, a
result of recent research thal
cslablishes that older children
especially adolescent boys, are
betler plueed in their Inther's
custody.
CITED FINDINGS

Ms. McMillan cited the find-
ings of a snon-to-be published
siudy on the effects of divorce
on children, which delermined
that the worst effects are fell
by children age 10 and over,
especially boys, who lose an
importiant role model if their

. father leaves the marriage.

The study concludes that
regular, bul net teo frequent,
vislis by the parenis wilhout
custody seems 1o enable the
children 1o do better in school
than do more frequent or

_irregular visils. Manthly, rot-

"her than weekly visifs are
suggested, in order lo
enhance the child's [eelings or
uf securtly, trust and cunsisl-
ency.

"No visits are better than
irregular visits,” Ms. MeMil-
lan added.

The seminar was the last of
Hiree meclings organized by
the Halton Mills Legal Aid
Clinlde, Additional information
and advice is availahle at the

clinic's Aclon and Georgetown

uilices,

“Ten years ago thal wus

very rare,” she said. "but now

it"s nol ad all rare.”’
COMPREIENSIVE PLAN
Ms. MceMillun advised those

avho are contemplating divorce |

o prepare o comprehensive
plan for the upbringing of their
children for presentation to the
courl. Included in the plan
mus! be the stated wishes of
both parents and children, the
children's age and sex, lhe
parenls” mental and pliysical
[itness, the parents willingness
and ability to support he
children and 1their general
“marality."

She pownted out that the
cour! witl not pecessarily:
irewn upen one of the parties
mainlaining a single relation-
slip owiside of the marriage,
since the security of having
two o parent-fligures is  more
benelicial to the children in 1he
Ccourl's view,

"The important factor in the
court’s deciston |s preserving
Ihe status qua,”’ Ms. McMillan
s, noling that solid relation-
ships begun outside the mar-
riage during a separation will
likely appeal to the court more
than a single parent situation
when awarding custody.

Froblems slemming from
aceess of ope spouse o the
children in the custody of the
ather confront aboul 50 per
-cenl of diverce clienls, she
catimated. In many cases, the
child’s efforts to keep his
parents aor parents happy by
reaching to viclts or fajlures to
visil accordingly will lend the
parenls 1o misinmterpret the
reaclinns, she said.

severiheless, she said, i1 is
“nearly Impossible' to have
access lothe children by either
parly cul off, unless a delailed
medical ussessmenl of bath
parents can be obained. To
cut off aceess, though, would

he “a greal disservice to the .

children,”™ she warned,
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